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Mr. Owen R. Schwartz
Duke Energy

1000 East Main Street
Plainfield, Indiana 46168

Dear Mr. Schwartz,

This letter provides written confirmation of the discussion between the Environmental Protection
Agency (EPA) and Duke Energy Gallagher staff during our conference calls on August 27 and
September 17, 2021 regarding the history of the site and the closure of Coal Combustion
Residuals (CCR) surface impoundments at Duke Energy’s Gallagher Generating Station in New
Albany, Indiana. This letter also serves to notify you that, based on the information provided in
those telephone conversations, EPA has concluded that the North Ash Pond and the Primary
Pond Ash Fill Area are subject to the requirements of 40 C.F.R. Part 257 Subpart D (“the CCR
Regulations™).

On the August 27 conference call, Duke Energy stated that two impoundments (i.e., North Ash
Pond, Primary Pond Ash Fill Area) were removed from service, drained of ponded surface water,
and subsequently covered with soil and grass in 1989. Further, EPA’s understanding is that Duke
has taken no engineering measures to remove any of the groundwater from either unit and both
of these unlined units are sitting in approximately 20 feet of groundwater.

As an initial matter, we disagree with Duke Energy’s argument that neither of these units are
CCR surface impoundments within the meaning of the CCR Regulations. We understand that
you interpret the definition of a CCR surface impoundment to exclude units such as the North
Ash Pond, where liquid remains in the unit because the base of the unit intersects with
groundwater. You argue that such units do not “hold” liquid because groundwater flows through
the unit (instead of staying within the unit). EPA disagrees with your interpretation. The
definition of a CCR surface impoundment does not require that the unit prevent groundwater
from flowing through the unit, but merely requires that the unit be “designed to hold an
accumulation of CCR and liquid.” 40 C.F.R. § 257.53. Following your interpretation would lead
to the incongruous result that impoundments where contaminants can migrate out in the
groundwater would not be regulated by the CCR Regulations, while those that prevent that type
of migration would be regulated.

Comp 008328

Recycled/Recyclable « Printed with Vegetable Oil Based Inks on 100% Recycled Paper (100% Post Consumer)



Primary Pond Ash Fill Area

The Primary Pond Ash Fill Area is not an existing CCR surface impoundment because (to EPA’s
knowledge) it has not received CCR after October 19, 2015. However, because it still contains
CCR and liquids, it meets the definition of an inactive CCR surface impoundment. An inactive
CCR surface impoundment is one “that no longer receives CCR on or after October 19, 2015 and
still contains both CCR and liquids on or after October 19, 2015.” EPA interprets the word
“contains” to mean “to have or hold (someone or something) within” based on the ordinary
meaning of the word. (e.g., Oxford English Dictionary, Merriam-Webster). Accordingly, an
impoundment “contains” liquid if there is liquid in the impoundment, even if the impoundment
does not prevent the liquid from migrating out of the impoundment. This means that if a CCR
surface impoundment contains liquid because its base (or any part of its base) is in contact with
groundwater, it would meet the definition of an inactive CCR surface impoundment. Under both
the regulatory and dictionary definitions of the term, groundwater (or water) falls within the
plain meaning of a “liquid.” See 40 C.F.R. 257.53. Therefore, because the Primary Pond Ash Fill
Area is sitting in approximately 20 feet of groundwater, it holds or contains liquids and is an
inactive surface impoundment.

As an inactive CCR surface impoundment, the Primary Pond Ash Fill Area is regulated pursuant
to 40 C.F.R. § 257.50(c), which specifies that “[t]his subpart also applies to inactive CCR surface
impoundments at active electric utilities or independent power producers, regardless of the fuel
currently used at the facility to produce electricity.”

North Ash Pond

On the September call, Duke Energy confirmed that the North Ash Pond has received CCR after
the October 19, 2015 effective date of the CCR Rule. Therefore, that pond meets the definition
of an existing CCR surface impoundment. An existing CCR surface impoundment is one that
“receives CCR both before and after October 19, 2015.” 40 C.F.R. § 257.53. Accordingly, the
North Ash Pond falls within the ambit of 40 C.F.R. § 257.50(b), which specifies that “[t]his
subpart applies to owners and operators of...existing CCR surface impoundments. ..that dispose
or otherwise engage in solid waste management of CCR.” Even if the North Ash Pond had not
received CCR after October 19, 2015, it would be an inactive CCR surface impoundment for the
same reasons that the Primary Pond Ash Fill Area is an inactive CCR surface impoundment and
would fall within the ambit of 40 C.F.R. § 257.50(c).

Applicability of the Closure Requirements to these Impoundments

For the reasons set out in the discussion above, the North Ash Pond and Primary Pond Ash Fill
Area are regulated under 40 C.F.R. Part 257 Subpart D and Duke Energy will need to take action
to bring these ponds into compliance by meeting all the requirements of the regulations.
Significant among these is the requirement to close, because the North Ash Pond and the Primary
Pond Ash Fill Area are unlined CCR surface impoundments. See, 40 C.F.R. § 257.101(a).

The applicable closure regulations are those that address closing with waste in place (assuming
EPA’s understanding is correct that Duke Energy’s plan is to close both impoundments with
waste in place). The Part 257 requirements applicable to impoundments closing with waste in
place include general performance standards and specific technical standards that set forth
individual engineering requirements related to the drainage and stabilization of the waste and to
the final cover system. The general performance standards and the technical standards
complement each other, and both must be met at every site. The general performance standards
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under 40 C.F.R. § 257.102(d)(1) require that the owner or operator of a CCR unit “ensure that, at
a minimum, the CCR unit is closed in a manner that will: (i) Control, minimize or eliminate, to
the maximum extent feasible, post-closure infiltration of liquids into the waste and releases of
CCR, leachate, or contaminated run-off to the ground or surface waters or to the atmosphere; and
(i1) Preclude the probability of future impoundment of water, sediment, or slurry.” The specific
technical standards related to the drainage of the waste in the unit require that “free liquids must
be eliminated by removing liquid wastes or solidifying the remaining wastes and waste residues”
prior to installing the final cover system. 40 C.F.R. § 257.102(d)(2)(1).

If Duke Energy plans to close with waste in place and the base of the impoundment does, in fact,
intersect with groundwater, Duke Energy will need to implement engineering measures to
remove groundwater from the unit prior to the start of installing the final cover system, as
required by 40 C.F.R. § 257.102(d)(2)(i). This provision applies both to the free-standing liquid
in the impoundment and to all separable porewater in the impoundment, whether the porewater
was derived from sluiced water or groundwater that intersects the impoundment. The definition
of free liquids in 40 C.F.R. § 257.53 encompasses all “liquids that readily separate from the solid
portion of a waste under ambient temperature and pressure,” regardless of whether the source of
the liquids is from sluiced water or groundwater. The regulation does not differentiate between
the sources of the liquid in the impoundment (e.g., surface water infiltration, sluice water
intentionally added, groundwater intrusion). Furthermore, the performance standard at 40 C.F.R.
§ 257.102(d)(2)(i) was modeled on the regulations that apply to interim status hazardous waste
surface impoundments, which are codified at 40 C.F.R. § 265.228(a)(2)(i). Guidance on these
interim status regulations clarifies that these regulations require both the removal of free-
standing liquids in the impoundment as well as sediment dewatering. See US EPA publication
titled “Closure of Hazardous Waste Surface Impoundments,” publication number SW-873,
September 1982.

Similarly, Duke Energy will need to ensure that the impoundments are closed in a manner that
will “control, minimize or eliminate, to the maximum extent feasible, post-closure infiltration of
liquids into the waste and releases of CCR, leachate, or contaminated run-off to the ground or
surface waters or to the atmosphere.” 40 C.F.R. § 257.102(d)(1). EPA views the word
“infiltration” as a general term that refers to any kind of movement of liquids into a CCR unit.
That would include, for example, any liquid passing into or through the CCR unit by filtering or
permeating from any direction, including the sides and bottom of the unit. This is consistent with
the plain meaning of the term. For example, Merriam-Webster defines infiltration to mean “to
pass into or through (a substance) by filtering or permeating” or “to cause (something, such as a
liquid) to permeate something by penetrating its pores or interstices.” Neither definition limits
the source or direction by which the infiltration occurs. In situations where the groundwater
intersects the CCR unit, water may infiltrate into the unit from the sides and/or bottom of the unit
because the base of the unit is below the water table. This contact between the waste and
groundwater provides a potential for waste constituents to be dissolved and to migrate out of (or
away from) the closed unit that is similar to infiltration from above. In this case, the performance
standard requires the facility to take measures, such as engineering controls that will “control,
minimize, or eliminate, to the maximum extent feasible, post-closure infiltration of liquids into
the waste” as well as “post-closure releases to the groundwater” from the sides and bottom of the
unit.

Finally, because the North Ash Pond and the Primary Pond Ash Fill Area must close pursuant to
40 C.F.R. § 257.101(a), any further receipt of CCR into those units is prohibited. EPA also made
this clear in the preamble to the March 15, 2018 proposed rule (83 FR 11605) where EPA stated:
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The current CCR rules require that certain units must close for cause, as laid forth in § 257.101(a)—(c). As
written, the regulation expressly prohibits ‘‘placing CCR’’ in any units required to close for-cause pursuant
to § 257.101....Note that the rule does not distinguish between placement that might be considered
beneficial use and placement that might be considered disposal. All further placement of CCR into the unit
is prohibited once the provisions of § 257.101 are triggered.

If you have any questions about the information provided in this letter or if you have additional
information that you would like EPA to consider, you may contact Angela Mullins at
mullins.angela@epa.gov. Alternatively, Duke Energy counsel can contact Laurel Celeste at
celeste.laurel@epa.gov in EPA’s Office of General Counsel for any questions on the Agency’s
position set forth in the letter.

Sincerely,

EDWARD  2imssosco
NAM 06:56:54 0600"
Edward Nam

Director

Land, Chemicals and Redevelopment Division

cc: Peggy Dorsey,
Assistant Commissioner
Office of Land Quality

Indiana Department of Environmental Management
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